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THBT retribution should not be a 
function for the criminal justice system.

Resolved: The [U.S] federal government should enact substantial 
criminal justice reform in the United States in one or more of 

the following: forensic science, policing, sentencing.

NSDA 2020

WHO 2020

https://www.charleskochinstitute.org/issue-areas/criminal-
justice-policing-reform/why-prison-reform-matters/

https://standtogether.org/issues/expanding-
justice-throughout-americas-justice-system/

economicthinking.org/?s=prison

https://youtu.be/mY83plbLsQc

https://www.charleskochinstitute.org/issue-areas/criminal-
justice-policing-reform/why-prison-reform-matters/



Some arguments against retribution
1. Criminal Justice System not reliable or 
just. Crime labs, few jury trials (just 3%).
2. Way too slow, so little deterrence.
3. Overcriminalization: far too  
many voluntary actions now crimes. 
Feathers, short lobsters, orchids…

4. Retribution/punishment terrible  
due to corrupt, mismanaged prisons.
5. Retribution is expensive for  
victims and taxpayers (union influence).
6. Rehabilitation or Restitution more just.

“Filling Up Prisons Without Fighting 
Crime: Mark Kleiman on America’s 
Criminal Justice System.” (2010)

UCLA Professor of Public Affairs Mark 
Kleiman is “angry about having too 

much crime and an intolerable number 
of people behind bars.”

U.S. has to 5% of the world population. 
Yet 25 % of the world’s prisoners. High 
incarceration rate isn’t making us safer.

FOR THE NEGATIVE
Retribution isn’t the core problem.  

   What is?  
• Too many laws and regulations. 
• Overcriminalization. Torts vs. crimes
•Mismanaged courts/prisons:  

“what every parent knows…”  

www.zeropercentfilm.com/

Justice for victims and for criminals
Let the punishment fit the crime

http://restorativejustice.org/



https://economicthinking.org/restorative-justice-for-federal-cour/

…[S]tronger reliance on restorative justice principles would 
involve enabling convicted criminals opportunities to develop 
job skills and earn income to better “pay for their crimes.” 
that is, to compensate victims and families for the damages 
they inflicted. Offenders can work to earn their way back 
into society and doing their best to provide restoration to 
victims of the crime they were convicted of committing.

• Federal Courts: Criminal Justice cases

The Federal Court System

rightoncrime.com

Overcriminalization
Way too many imprisoned.  
Unjust and expensive.

•Reduce/reform  
pre-trial detention.

•Jury trials rather than 
plea-bargaining.

•End mandatory 
minimum sentences.

•Reform prisons.

•Too many economic 
and regulatory crimes.

Justice and Jury Trials

•However, less than 5% of today’s accused have 
reasonable opportunities for jury trials.

•Instead, prosecutors offer “plea bargains” where 
accused agrees to plead guity to “lesser crime.”

•In some cases, saves time and money, but gives 
prosecutors power to pressure guilty pleas.

Amendment VI 
In all criminal prosecutions, the accused shall enjoy the right 
to a speedy and public trial, by an impartial jury of the state 
and district wherein the crime shall have been committed... 

https://economicthinking.org/jury-trials-radical-reform-for-federa/



The U.S. 
Federal Court 
System settles 
97% of cases 
with plea 
bargains 
rather than 
jury trials.

www.cato.org/pubs/regulation/regv26n3/v26n3-7.pdf

https://economicthinking.org/?s=criminal+justice

Way too many people in 
prison: unjust criminal 

justice system.

Overregulation, overuse of 
eminent domain, over-

criminalization

The Federal Court System
• Federal Courts: Criminal Justice cases



Judicial Engagement  

http://ij.org

braidingfreedom.com/

Next:  Video on liberty 
of contract...

THURSDAY, JULY 9, 2015

Overruled: The Long War 
for Control of the U.S. 
Supreme Court
Damon Root's 2014 book, Overruled: The Long War for Control 
of the U.S. Supreme Court, begins with the story of Supreme 
Court Justice Stephen Field

On the Supreme Court, he became the driving force behind a 
legal theory that would come to be known as "liberty of 
contract." Rooted in the free labor philosophy and self-
ownership principles of the antislavery movement, liberty 
of contract held that the Fourteenth Amendment's 
guarantee that no person be deprived of life, liberty, or 
property without due process of law served to protect 
every individual's "right to pursue a lawful and necessary 
calling" against arbitrary and unnecessary government 
interference." (p. 7)

For students researching the various debates for federal 
court system reforms, there will be many questions over 
whether the federal court system should pass judgement 
on federal regulations according the Fourteenth 
Amendment "liberty of contract" provisions, or whether 
the federal courts should continue to defer to the 
Legislative and Executive Branches in their own long 
march to regulate voluntary economic exchange.
The author writes:
Revived over the past four decades by a growing camp of 
libertarians and free-market conservatives, the aggressive legal 
approach once associated with Justice Field and his successors 
has come roaring back to life in the early twenty-first century. Its 
modern followers have no patience with judicial restraint and 
little use for majority rule. They want the courts to police the 
other branches of government striking down any state or federal 
law that infringes on the broad constitutional vision of personal 
and economic freedom, an approach that has been dubbed 
"principled judicial activism." (p. 7)
On the Washington Post's Volokh Conspiracy, Ilya Somin 
reviews Overruled, and writes:
Root effectively traces libertarian-conservative disagreements 
over judicial review to their origins in the late nineteenth and 
early twentieth centuries, when Progressives attacked nineteenth 
century natural rights-based jurisprudence for what they 
regarded as unjustified judicial activism in protecting both 
economic liberties and noneconomic ones. As he notes, many 
early Progressives opposed not only the Court’s enforcement of 
economic freedoms in cases like Lochner v. New York, but also 
judicial efforts to protect free speech and enforce other 
noneconomic freedoms. For example, leading Progressive 
Justice Louis Brandeis praised the Court’s notorious decision to 
uphold mandatory sterilization of the mentally ill in Buck v. Bell 
as an example of cases where judges should give state 
governments free reign to “meet..modern conditions by 
regulations” (though he gradually came to support judicial 
protection of some other civil liberties). 

Beginning in the 1920s and 1930s, political liberals gradually 
shifted towards supporting strong judicial intervention to protect 
noneconomic rights, even as they repudiated similar protection 
for economic freedoms and property rights. But, ironically, the 
original Progressive defense of judicial nonintervention was 
taken up by post-New Deal conservatives, including such 
notable legal theorists as Judge Robert H. Bork.

Michael Greve reviews Overruled in the Wall Street Journal 
(Nov. 17, 2014), writing:
We have had wars over the direction of the Supreme Court—
President Roosevelt’s 1937 court-packing plan or, more recently, 
the brutal fights over the judicial nominations of Robert Bork 
and Clarence Thomas. These partisan confrontations, however, 

are not what Damon Root has in mind in 
“Overruled: The Long War for Control 
of the U.S. Supreme Court.” His “war” 
pits libertarians against conservatives. 
Libertarians, he says, want judicial 
“action” and “engagement.” 
Conservatives want “restraint.”
A senior editor at Reason magazine, Mr. 
Root is with the libertarians. Still, he is 
admirably respectful of the “restraint” 
tradition. He traces it to Oliver Wendell 
Holmes, through Louis Brandeis and 
Felix Frankfurter, and eventually to 
Robert Bork—all of whom, in different 
ways, argued for letting democratic 
majorities govern without undue judicial 
obstruction. Mr. Root shows how the 
liberal “restraint” commitment, 

originally calculated to create broad space for New Deal 
programs, migrated to conservatives in the 1960s, when Robert 
Bork joined the Yale Law School faculty and met Alexander 
Bickel, a brilliant Frankfurter disciple who famously urged the 
federal judiciary to exercise its “passive virtues” in deference to 
democratic demands.

I look forward to talking with NCFCA debate students and 
coaches about Justice Field and the case for “judicial 
engagement” and "principled judicial activism." The Supreme 
Court's relatively conservative judges have been reluctant to 
overrule legislation in part because not enough of the public 
understand or appreciate the history, judicial principles, or 
economic arguments for economic freedom.
Overruling federal regulation would, economists argue, protect 
the very people that progressives argue need protection. Without 
seeing the actual effects of federal regulations on the lives of the 
poor, many Americans believe regulations raising minimum 
wages or creating national health insurance actually help people 
rather than make so many lives more complicated and costly. 
There is a legal case for Justice Field's Constitutional protection 
of the liberty of contract and "free labor," and also an empirical 
case that the tens of thousands of regulations that pour out of the 
federal and state capitals each year, trying to protect people from 
economic transactions (ride-sharing services like Uber and Lyft, 
for example), serve more to protect special interest (such as 
established and protected taxi and limo services).

Posted by Gregory Rehmke at 6:57 AM 

http://astoundingideasfederalcourts.blogspot.com/2015/07/overruled-long-war-for-control-of-us.html

SATURDAY, JULY 11, 2015

Liberty of Contract: 
Rediscovering a Lost 
Constitutional Right
In a July, 2011 post on The Volokh Conspiracy (the VC 
site later moved to the Washington Post), David 
Bernstein writes:
A reader emailed to say he enjoyed Rehabilitating 
Lochner, and wonders if I could recommend additional 
books on the same or closely related topics. Okay. Just 
note that my recommendation doesn’t necessarily 
constitute an endorsement of the author’s conclusions.
Below are some, but not all, of the books Bernstein lists 
in his post, and he provides links and brief descriptions 
of each book:
• David Mayer, Liberty of Contract: Rediscovering a 
Lost Constitutional Right 
• Paul Kens, Lochner v. New York: Economic Regulation on 
Trial. 
• Kenneth Kersch, Constructing Civil Liberties: Discontinuities 
in the Development of American Constitutional Law 
• David Bernstein, Only One Place of Redress: African 
Americans, Labor Regulations, and the Courts from 
Reconstruction to the New Deal 

• Bernard Siegan, Economic Liberties and the 
Constitution Howard Gillman, The Constitution 
Besieged: The Rise & Demise of Lochner Era Police 
Powers Jurisprudence 
• Barry Cushman, Rethinking the New Deal Court: The 
Structure of a Constitutional Revolution ... 
• Richard Epstein, How Progressives Rewrote the Constitution 
• James W. Ely, The Guardian of Every other Right: A 
Constitutional History of Property Rights
I list these books to give students a sense of the scope of 
scholarly literature on the Constitution and liberty of contract. 
Students researching and debating the federal court system 
reform topic can as well find hundreds of law review articles on 
both sides of this ongoing debate. (Overruled: The Long War for 
Control of the U.S. Supreme Court, discussed in the last post, 
was published in 2014.)
I am reading David Mayer's Liberty of Contract: Rediscovering 
a Lost Constitutional Right now, and recommend it as a survey 
and history of the topic. Students can "Look inside" on Amazon 
(at the link above).

A blurb for Liberty of Contract, by Ronald Rotunda notes:
As students of constitutional history know, the Lochner era 
(1897-1937) is typically vilified as a time when judges imposed 

their personal opinions to invalidate laws that regulated the 
economy. Professor Mayer offers a far more complex and 
nuanced view of that era as a time with judges often, but not 
always, invoked a presumption of liberty. He shows that 
Lochner-era justices protected not only economic but personal 
rights as well, such as the right of parents to teach their children 
in a foreign language or to send their children to a private 

school, whereas anti-Lochner justices like 
Oliver Wendell Holmes rejected such a 
presumption. ...
Families enjoying the freedom to have a 
parent-directed, home-centered education, 
and students enjoying the freedom to 
participate in homeschool debate, can thank 
these same Lochner-era, liberty of contract 
judges for protecting these freedoms.
George Will's July 10, 2015 Washington Post 
column discusses two recent court cases that 
reference Lochner-era liberty of contract 
claims:
Today’s most interesting debate about 
governance concerns a 110-year-old 
Supreme Court decision. Two participants in 

this debate are the chief justice of the U.S. Supreme Court and a 
justice on the Supreme Court of Texas. The latter is trouncing the 
former.
Will, drawing from a recent decision by Justice Don Willett of 
the Texas Supreme Court, focuses on the importance of judges 

passing 
judgement on 
regulations 
limiting 
economic 
freedom:
Sensible 

judicial deference to government regulations does not require 
judicial dereliction of its duty to gaze skeptically on 
government’s often ridiculous rationalizations of them. Since the 
New Deal, when courts abandoned protection of economic 
liberty, government has felt no obligation to produce evidence of 
the rationality of its restrictions. So, disreputable reasons go 
unchallenged.
Public Choice economists argue that interest groups are 
relentless in promoting legislation and regulations that protect 
their industries and occupations from new competition, so they 
push to raise legal barriers to entry in dozens of professions. 
These barriers make it harder for people without connections, 
consultants, or lawyers to legally enter and make a living in 
dozens of occupations.
The Institute for Justice 
researches and litigates a 
variety of cases involving 
economic liberty and 
occupational licensing.
Posted by Gregory Rehmke at 6:08 AM 

http://astoundingideasfederalcourts.blogspot.com/2015/07/liberty-of-contract-rediscovering-lost.html

If you walk down the sidewalk, pick up a pretty feather, and take it home, you could 
be a felon — if it happens to be a bald eagle feather. Bald eagles are plentiful now, 
and were taken off the endangered species list years ago, but the federal law making 
possession of them a crime for most people is still on the books, and federal agents 
are even infiltrating some Native-American powwows in order to find and arrest 
people. (And feathers from lesser-known birds, like the red-tailed hawk are also 
covered). Other examples abound, from getting lost in a storm and snowmobiling on 
the wrong bit of federal land, to diverting storm sewer water around a building. 



•Justice in: retribution? crime reduction? 
rehabilitation? or restitution?

http://restorativejustice.org/


