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Values, Incentives,  
and Economics

What are the values involved?  
Truth-seeking? Individual privacy?

Better values: justice, freedom or 
liberty, safety & security.

What’s the goal of criminal 
procedures? (justice and safety) 



Notes on Privacy in Bill of Rights 
economicthinking.org/NIHD/

• Consider the relevant constitutional provisions: the Fourth 
Amendment protects the right of the people to be free  
from unreasonable searches and seizures; the Fifth 
Amendment protects persons from compelled self-
incrimination; the Sixth Amendment promises the 
assistance of counsel to individuals facing criminal 
prosecution.  

• Each of these provisions is concerned with coercive state 
conduct against people or persons, but none identifies 
any particular coercer.  

• No government police before 1840s, no formal state 
prosecutors before early 1900s.

Economics is about Incentives
★ Economics is about incentives, information,  

markets, and coordination. 
★ Economics helps us understand companies 

producing, trading, competing, and earning profits 
(or having losses). 

★ Economic principles apply to crime and privacy…
★ Biblical justice: restitution rather than retribution. 
★ Public Choice economics is the study of politics, 

government, and policy.  Government incentives?
★ What incentives does government have for 

criminal justice procedures? Or to engage in 
pervasive surveillance (reducing privacy)?



Debates over 
Jurisprudence

•Theories of criminal justice law  
(and procedure):  jurisprudence.

•Role of Retribution (punishment)? 
Rehabilitation? Crime Reduction  
(a utilitarian goal)? Restitution? 

•Some combination of these?

•Private legal system (civil and 
arbitration) vs. state justice systems.

•Justice in: retribution? crime reduction? 
rehabilitation? or restitution?



Crime Labs and Searches
• Criminal procedure: forensic medicine. 

What procedure should apply is 
analyzing. Should police and 
prosecutors run their own crime labs? 

• Why not end the exclusionary rule and 
just hold police and other state agents 
liable for their actions. (So they can be 
sued for illegal searches.)

Criminal justice theory:  

The Three “R’s”

•First, what are the goals?  Justice? 
Justice for whom (society? the  
victim?). Reducing crime? 

•Retribution, Rehabilitation, 
Restitution

• T. Lynch: “criminal law field generally 
divided between two positions: 
utilitarians and retributionists.”



• Federal Courts: Criminal Justice 
The Federal Court System

rightoncrime.com

Overcriminalization
Way too many imprisoned. 
Often the “wrong people” 
Unjust and expensive.

• Reduce/reform  
pre-trial detention.

• Jury trials rather than 
plea-bargaining.

• End mandatory 
minimum sentences.

• Reform prisons.

• Too many economic 
and regulatory crimes.

The Federal Court System
• Federal Courts: Criminal Justice 



Criminalization of  
Everyday Life 

•Expanded federal power in  
all aspects of American life – 
including police power.

•The Constitution defines  
what Federal crimes?

•Did Founders intended this  
to be a federal crime: Violating 
Honduran law by importing shrimp 
packaged in plastic bags rather than 
cardboard boxes? 

http://stosselintheclassroom.org/videos/one_nation_under_arrest/



http://stosselintheclassroom.org/videos/one_nation_under_arrest/

Three-Minute Justice

https://www.insidephilanthropy.com/home/2017/3/21/
koch-foundation-grants-criminal-justice

https://www.nacdl.org/reports/
threeminutejustice/



•Video is a debate, with 
policeman speaking after 
law professor.

•Video is not critical of police 
behavior, but of prosecutors 
and over-criminalization 



https://www.nyjournalofbooks.com/book-review/you-have-right

Better values: justice, freedom or liberty, safety & security.

Goal of criminal procedures? (justice and safety) 

What criminal procedure to reduce abuse of state 

power and over-criminalization?
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http://
economicthinking.org

/jury-trials-radical-
reform-for-federa/

The U.S. 
Federal 
Court 
System 
settles 97% 
of cases 
with plea 
bargains 
rather than 
jury trials.

www.cato.org/pubs/regulation/
regv26n3/v26n3-7.pdf



Is there a right to privacy?
• Is a right to privacy listed in the Bill of Rights?

• Is it among the unenumerated rights not listed?

• If so, what would it mean? How much privacy is 
protected? From whom?

• What is listed in the Bill of Rights, relating to 
privacy?

http://
economicthinking.org/
just-in-time-for-nitoc-

new-wrinkle-in/



Ways to View Privacy...
•Fear of companies gathering more and 

more data on everyday people:  
Google, Target, insurance companies.

•Fear of terrorists, so electronic 
surveillance to uncover terrorists plots 
before they happen.

•Fear of government, and tendency to 

National Security Concerns & 
•To locate terrorists and potential terrorists.

•But who are potential terrorists? Islamic 
“fundamen-talists” who see faith as higher 
value than the state...

•Tea Party Patriots? Right-wingers? Gun club 
members? Out-of-control homeschoolers?  

•Think incentives.  What are other incentives 
for federal government officials, in addition 
to security and national defense? 



http://economicthinking.org/
big-brother-and-federal-

electronic/

http://
www.learnliberty.or
g/videos/does-nsa-

violate-your-
constitutional-

rights/



Fourth Amendment
• The right of the people to be secure in 

their persons, houses, papers, and 
effects, against unreasonable 
searches and seizures, shall not be 
violated, ... 

•  and no Warrants shall issue, but upon 
probable cause, supported by Oath or 
affirmation, and particularly 
describing the place to be searched, 
and the persons or things to be seized.



• the privacy of beliefs (1st Amendment), 

• privacy of the home against demands that it be used to 
house soldiers (3rd Amendment), 

• privacy of the person and possessions as against 
unreasonable searches (4th Amendment), and,

•  the 5th Amendment's privilege against self-incrimination, 
which provides protection for the privacy of personal 
information.  

• In addition, the Ninth Amendment states that the 
"enumeration of certain rights" in the Bill of Rights "shall 
not be construed to deny or disparage other rights 
retained by the people."  

The Bill of Rights, however, reflects the concern 
of James Madison and other framers for 
protecting specific aspects of privacy, such as...


